IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE AUTOVOBI LE | NSURANCE COMPANY © CIVIL ACTI ON
OF HARTFORD, CONNECTI CUT :

Vs. © NO. 96-4473
JAVES J. CURRAN. JR . ET. AL.

DECI SI ON
JOYNER, J. February , 1998

Plaintiff, The Autonobile Insurance Conpany of Hartford,
Connecticut (“AICHC) instituted this action pursuant to 28 U.S.C
82201 seeking a declaratory judgnent that it is not obligated to
defend or indemify Defendant Janes J. Curran, Jr. for an
accident involving a 1979 Mercedes 6.9 sedan. Defendant Curran,
in turn, counter-clained for declaratory relief in the formof an
order decreeing that AICHC is so obligated. Follow ng Judge
Gawm hrop’s denial of the parties’ cross-notions for summary
judgnment, this nmatter was heard non-jury before the undersigned
on March 11, 1997 and based upon the evidence presented, we now
make the followi ng findings of fact and concl usi ons of | aw.

FI NDI NGS OF FACT

1. Plaintiff AICHC is a Connecticut corporation with its
princi pal place of business |ocated in Hartford, Connecticut.
(Plaintiff’s Conplaint and Def endants’ Answers thereto, at {1).

2. Def endant James J. Curran, Jr. is an adult individual

residing at 1402 Cak Road, Pottsville, Pennsylvania. (Plaintiff’'s



Conpl ai nt and Def endants’ Answers thereto, at {2; Curran
Deposi tion Excerpts, Exhibit “H).

3. Def endants Frank C. WIllians, Jr. and Margaret A
Wllianms are adult individuals residing at Route 2, Box 97,

Mor gant own, Pennsylvania. (Plaintiff’s Conplaint and Def endants’
Answers thereto, at 93).

4. Def endant Mercedes-Benz of North Anerica, Inc. and
Dai M er-Benz North Anmerica Corporation are both Del aware
corporations wth their principal places of business |located in
states other than Connecticut and with places of business
respectively | ocated at 1633 Broadway, New York, New York and
1501 Lebanon Church Road, Pittsburgh, Pennsylvania. (Plaintiff’s
Conpl ai nt and Defendants’ Answers thereto, at 4).

5. Def endant, Carson-Pettit, Inc. is a Pennsylvania
Corporation with its principal place of business at 214 West
Lancaster Avenue, Devon, Pennsylvania. (Plaintiff’s Conpl aint
and Defendants’ Answers thereto, at {5).

6. Def endant Readi ng Anthracite Conpany is a Pennsylvani a
corporation with its principal place of business |ocated at 200
Mahant ongo Street, Pottsville, Pennsylvania. (Plaintiff’s
Conpl ai nt and Defendants’ Answers thereto, at {6).

7. Def endant Theresa Ogrodnick is an adult individual
residing at 15 Back Road, Shenandoah, Pennsylvania. (Plaintiff’s
Conpl ai nt and Defendants’ Answers thereto, at 7).

8. Def endant Tom Masano, Inc. is a Pennsylvania

corporation with its principal place of business at 420 G egg
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Road, Readi ng, Pennsylvania. (Plaintiff’s Conplaint and
Def endants’ Answers thereto, at 8).

9. Def endant Janmes J. Curran, Jr. (“Curran”) is a licensed
Pennsyl vani a attorney and was Vi ce-President of Reading
Ant hraci te Conpany from February 1, 1961 until January 1, 1985.
From January 1, 1985 until February 23, 1989, Curran was the
Chi ef Executive Oficer of Reading Anthracite. Since February
23, 1989, Curran has been the President of the Lehigh Coal and
Navi gati on Conpany in Tamaqua, Pennsylvania. (Curran Deposition
Excerpts, Exhibits “A " “B,” “H " and “J").

10. Reading Anthracite Conpany had a practice of purchasing
conpany cars to be used by its officers, directors, accounting
and sal es personnel. (Curran Dep. Excrpt., Exhibit “E). In
1979, Reading Anthracite Conpany purchased a 1979 Mercedes 6.9
litre sedan for Curran’s use. (Curran Dep.Excrpt., Exhibits “C
t hrough “G’).

11. In 1989, when Reading Anthracite was deaccessing sone
its cars, Curran purchased the Mercedes 6.9 fromthe conpany for
hi s daughter, Caitlin and the car was thereafter titled in
Caitlin Curran’s nanme at her father’s address at 1402 Oak Road,
Pottsville, PA (N.T. 9-15, 17-18; Exhibit P-1).

12. Al though the Mercedes 6.9 was titled in her nane,
Caitlin Curran, who had been residing in Philadel phia since 1988,
did not nmake any of the | oan paynents on nor did she take
possession of the car. |Instead, at her father’s request, she

| eft the vehicle at her grandparents’ residence at 1401 Oak Road

3



in Pottsville, PA so that the car could be used to chauffeur her
grandfather on his daily or weekly outings. (N T. 8, 16-22).

13. Defendant Curran’s parents, Janes J. Curran, Sr. and
Frances Curran resided across the street fromhis home on Gak
Road in Pottsville and the Mercedes 6.9 was parked there from at
| east 1989 until My 11, 1992. (N. T. 38-41, 52-55, 61, Curran
Dep. Excrpt., Exhibits “I,” “V' “W).

14. Fromat least 1989 until My 11, 1992, although the
Mercedes 6.9 was primarily used by the nurses and
gardener/ handyman wor ki ng for Frances and Janmes Curran, Sr. to
chauffeur the elder Currans, the vehicle was avail able to anyone
in the Curran famly for use including Defendant James Curran,
Jr. A key to the Mercedes was kept on a keyboard in the elder
Currans’ honme. (N T. 15-20, 36-48, 52-59; Curran Dep. Excrpt.,
Exhibits “J,”“N,” “P,” “S,” “T,” “U " “W).

15. After taking title to the Mercedes 6.9, Caitlin Curran
never drove the car, did not have a set of keys to the vehicle,
did not pay for its insurance and did not pay for any
mai nt enance, oil or gasoline. (N T. 12-13, 15-16, 18-20).

16. Janes Curran, Jr. nmade the | oan paynments on and paid
for the mai ntenance, gas, oil and insurance on the Mercedes 6.9
from1989 until May 11, 1992. Defendant Curran al so kept a key
to the vehicle in a brass box in his honme. (N T. 9-10, 12-14,
19-20, 40; Curran Dep. Excrpt., Exhibits “Q " *“Q” “R " “U,”
“V').

17. Defendant Curran drove the Mercedes 6.9 on only a few
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occasi ons between 1989 and May, 1992, prinmarily to determ ne
whether it was in proper operating condition. On none of those
occasions did he ask his daughter Caitlin for perm ssion to drive
the car. (N T. 19-24; Curran Dep. Excrpt., Exhibits “P,” “V').

18. In My, 1992, Defendant Curran owned approxi mately
twenty (20) notor vehicles, several of which were titled in the
nanes of one or nore of his four children, as well as in the
nanes of he and his wife, Carolyn. Nearly all of the vehicles
were kept in and around the Pottsville area either at Curran’s,
his wife's or his parents’ residences, on the streets in and
around those residences, at his dairy farmin North Manhei m
Townshi p or at Lehigh Coal and Navigation in Tamaqua. (Curran
Dep. Excrpt., Exhibit “J").

19. Defendant Curran insured the Mercedes 6.9 under Policy
No. 79-VZ-EK-3853-Missued by The Hartford I nsurance Conpany
t hrough the Hughes I nsurance Agency under the nane of hinself and
his wife, Carolyn at an address of 200 Mahantongo Street,
Pottsville, PA. The Mercedes 6.9 was one of five notor vehicles
i nsured under that policy. (N T. 23-25; Exhibit P-3; Curran Dep.
Excrpt, Exhibits “J,” “O" “Q" “R").

20. As of May, 1992, Defendant Curran hinself primarily and
regularly drove a 1986 Mercedes 560 sedan (N. T. 42; Curran
Dep. Excrpt., Exhibit “J7).

21. On May 11, 1992, Defendant Theresa Ogrodni ck, M.
Curran, Sr.’s nurse, was driving himin the 1979 Mercedes 6.9

when the throttle mal functi oned and she | ost control of the
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vehicle at the intersection of State Routes 924 and 329 in East
Uni on Townshi p, Schuyl kill County. The car struck and severely
i njured Defendant Frank C. Wllianms, Jr. (Plaintiff’s Conpl aint
and Defendants’ Answers thereto, at 10; N T. 52).

22. Subsequent to this accident, Defendant Frank and
Margaret WIlianms brought |lawsuits in the Schuylkill County Court
of Common Pl eas against all of the other defendants in this
action. In the lawsuit agai nst Defendant Curran, M. and Ms.
Wl lianms seek conpensatory and punitive damages Curran’ s all eged
negligence in allowng Ms. Ogrodnick to operate the vehicle.
(Plaintiff’s Conplaint and Defendants’ Answers thereto, at 11-
12) .

23. Defendant Curran has demanded that plaintiff provide
himwi th a defense and coverage in that |lawsuit at Docket No. S-
565-94 under two policies nunbered 204SX20216293PCH and
204SX34157593PCH, which identified Curran as the nanmed insured
and provi ded coverage for a 1986 Jeep, a 1982 Dodge and a 1976
Chevrol et and a 1980 Cadill ac, respectively. Both policies were
in full force and effect on May 11, 1992. (Plaintiff’s Conpl ai nt
and Defendant’s Answer thereto, at s 13-16).

24. Both Policy No. 204SX20216293PCH and Policy No.
204SX34157593PCH provide in pertinent part in Part A (Liability
Cover age):

W will pay damages for bodily injury or property damage for

whi ch any covered person becones | egally responsibl e because

of an auto accident. W wll| settle or defend, as we

consi der appropriate, any claimor suit asking for these
damages. Qur duty to settle or defend ends when our limt
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of liability for this coverage has been exhausted.
“Covered person” as used in this Part neans:

1. You or any famly nenber for the ownership, naintenance
or use of any auto or trailer.

(Plaintiff’s Conplaint and Defendant’s Answer thereto, at Y17,
Exhi bit P-4).

25. Both Policy No. 204SX20216293PCH and Policy No.
204SX34157593PCH contai n sone twelve exclusions fromliability
coverage. Exclusion 9 provides:

We do not provide Liability Coverage:

9. For the ownership, maintenance, or use of any vehicle,
ot her than your covered auto, which is owned by you or
furni shed or avail able for your regul ar use.

(Plaintiff’s Conplaint and Def endant’s Answer thereto, at Y19;
Exhi bit P-4).

26. The 1979 Mercedes 6.9 which was involved in the May 11,
1992 acci dent was not shown in the declarations of either Al CHC
policy, nor did Defendant Curran ever request AICHC to insure

that vehicle pursuant to the terns of either policy.

(Plaintiff’s Conplaint and Def endant’s Answer thereto, at 121).

DI SCUSSI ON

Plaintiff brought this action pursuant to 28 U S.C. 82201
seeking a declaratory judgnment that it is not obligated to either
defend or indemify Defendant Curran in the Schuyl kill County
| awsui t brought agai nst himby Frank and Margaret WIllianms or

provi de any coverage at all for the May 11, 1992 accident. That



Statute states, in relevant part:

(a) In a case of actual controversy within its
jurisdiction, ...... as determ ned by the adm nistering
authority, any court of the United States, upon the filing
of an appropriate pleading, may declare the rights and ot her
| egal relations of any interested party seeking such

decl arati on, whether or not further relief is or could be
sought. Any such declaration shall have the force and
effect of a final judgnent or decree and shall be revi ewabl e
as such.

A federal court thus has the discretion to entertain a

decl aratory judgnment action when it finds that the declaratory
relief sought “(i) will serve a useful purpose in clarifying and
settling the legal relations in issue; and (ii) wll termnate
and afford relief fromthe uncertainty, insecurity, and

controversy giving rise to the proceeding.” |lcaron, PLC v.

Howard County, MD., 904 F. Supp. 454, 458 (D.Md. 1995), quoting

Continental Casualty Co. v. Fuscardo, 35 F.3d 963, 966 (4th Cr.

1994): Bortz v. DeGolyer, 904 F.Supp. 680, 684 (S.D.Chio 1995).

Wiile federal law will be applied and wll control whether
or not the court can render a declaratory judgnent, state lawis
to be applied to the underlying substantive issues. Britanto

Underwriters, Inc. v. CJ.H, Inc., 845 F. Supp. 1090, 1093

(E.D.Pa. 1994), aff’'d, 37 F.3d 1485 (3rd Cr. 1994). Under the
Decl aratory Judgnent Act, declaratory relief is appropriate where
there is a substantial controversy of sufficient imediacy and
reality between parties having adverse |legal interests. 1d.

citing Maryland Casualty Conpany v. Pacific Coal & G| Conpany,

312 U.S. 270, 273, 61 S.C. 510, 512, 85 L.Ed. 826 (1941) and

Lousi ana Nevada Transit Co. v. Marathon Gl Co., 779 F. Supp. 325,
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328 (WD. La. 1991).
In Pennsylvania, it is not uncomon to use decl aratory
j udgnent actions to resolve issues of an insurance conpany’s duty

to defend and indemmify. Harleysville Mitual Ins. Co. v.

Madi son, 415 Pa. Super. 361, 609 A 2d 564, 566 (1992); Ugucci oni
v. USF&G, 408 Pa. Super. 511, 597 A . 2d 149 (1991). Moreover, the
standards to be applied in review ng i nsurance contracts under

Pennsyl vania | aw are well settled. Frain v. Keystone |nsurance

Co., 433 Pa. Super. 462, 640 A 2d 1352, 1354 (1994). The proper

focus regarding i ssues of coverage under insurance contracts is

t he reasonabl e expectation of the insured. Dibble v. Security of

Anerica Life Insurance Co., 404 Pa. Super. 205, 210, 590 A 2d 352,

354 (1991).
In determ ning the reasonabl e expectations of the insured,
the courts nust examne the totality of the insurance transaction

i nvol ved. Scott v. Southwestern Mutual Fire Ass'n., 436

Pa. Super. 242, 647 A 2d 587 (1994). That this exam nation shoul d
enconpass review of the | anguage of the policy itself is self-

evi dent . See: Batenman v. Mdtorists Miutual | nsurance Co., 527 Pa.

241, 246, 590 A 2d 281, 283 (1991). \Wiere the provision of the
policy is anbiguous, the policy provision is to be construed in
favor of the insured and against the insurer, the drafter of the
agreenent. An insurance policy’s | anguage that is clear and
unanbi guous shoul d be given its plain and ordi nary neani ng,

unl ess the parties indicate that another meani ng was i ntended.

Id.; Standard Venetian Blind Co. v. Anerican Enpire | nsurance




Co., 503 Pa. 300, 469 A 2d 563, 599 (1983); Pennsylvania
Manuf acturers’ Ass’'n. Insurance Co., 426 Pa. 453, 456, 233 A 2d

548, 551 (1967); Scott, 647 A 2d at 590-591.
Determ ni ng whether the terns of a contract are anbiguous is

a question of law. St.Paul Fire and Marine |Insurance Co. V.

Lewi s, 935 F.2d 1428, 1431 (3rd Gr. 1991) A provision of an

i nsurance policy is anbiguous if reasonably intelligent people on
considering it in the context of the entire policy would honestly
differ as to its neaning. Britanco, 845 F. Supp. at 1093, citing

inter alia, K& Lee Corp. v. Scottsdale Insurance Co., 769

F. Supp. 870, 873 (E.D.Pa. 1991). |In making this determ nation,
courts nust consider the actual words of the agreenent itself as
wel | as any alternative neani ngs offered by counsel, and
extrinsic evidence offered in support of those alternative

meani ngs. I n making the anbiguity determ nation, however, the

| anguage of the policy is not to be tortured to create

anbi guities where none exist. St. Paul, at 1431, quoting Pacific

| ndemnity Co. v. Linn, 766 F.2d 754, 761 (3rd G r. 1985) and

Mellon Bank N.A. v. Aetna Business Credit, 619 F.2d 1001, 1011

(3rd Gr. 1980).

In this case, the parties agree that the outcone of this
action depends upon the application of Exclusion No. 9 to the
facts presented at trial. It is therefore incunbent upon this
Court to determ ne first, whether the | anguage of that exclusion
i s anmbi guous or not such that it should be given its plain and

ordi nary neani ng. Again, that Exclusion states as follows:
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We do not provide Liability Coverage:

9. For the ownership, maintenance, or use of any vehicle,
ot her than your covered auto, which is owned by you or
furni shed or avail able for your regul ar use.

(enmphasi s in original)

Recently, our colleague Judge Pol | ak, was presented with a
case strikingly simlar to this one in which he also was asked to
enter a declaratory judgnent that a “regul ar use” exclusion was
applicable to relieve Nationw de | nsurance Conpany of its duty to

defend and indemify the estate of a deceased driver in a

Pennsyl vani a state wongful death action. See: Nationw de Mt ual

| nsurance Co. v. Shoemaker, 965 F. Supp. 700, 703 (E.D.Pa. 1997).

In that case, the deceased driver, who had been living with her
parents and was an insured under their autonobile policy with
Nati onwi de, was involved in a fatal autonobile accident while
driving her grandnother’s car. The Nationw de policy explicitly
excl uded coverage for those notor vehicles owed by a non-
househol d nmenber if such a vehicle was “furnished to you or a
relative for regular use.” Follow ng a thorough canvass of
Pennsyl vani a casel aw, Judge Pol | ak not ed:

Courts have generally found the term “regul ar use”

unanbi guous. Indeed, it appears that every Pennsyl vani a
state court to have considered the question has cone to that
conclusion. See: Crumand Forster v. Travelers Corp., 428
Pa. Super. 557, 631 A 2d 671, 673 (1993)(“The excl usionary

| anguage i s not anbiguous”); State Farm Mut. Auto. Ins. Co.
v. Brnardic, 441 Pa. Super. 566, 657 A 2d 1311, 1313 (1995),
alloc. denied, 543 Pa. 695, 670 A 2d 142 (1995) ("insurance
policy in question is clear”); Kieffer v. Nationw de Mit.
Ins. Co., 7 Pa.D. & C. 3d 293 (1978) (“Plaintiff argues that
t he provisions of the subject policy are anmbi guous. W do
not agree”). Courts in other jurisdictions have reached
simlar results. See, e.g.: Gange Ins. Ass’'n. v. Mackenzie,
37 Wash. App. 703, 683 P.2d 221 (1984), aff’d, 103 Wash. 2d
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708, 694 P.2d 1087 (1985); Wodnman v. Hartford Accident &
|ndemmity Co., 27 Mass. App. Ct. 1120, 537 N E.2d 601 (1989).
In fact, defendant...points to no case in which a court has
found the term “regul ar use” ambi guous.

965 F. Supp. at 703.

As was Judge Pol | ak’ s experience, our investigation of
Pennsyl vani a i nsurance | aw has yi el ded no cases in which a
regul ar use exception was found ambi guous. Accordingly, we also
find the | anguage of Exclusion 9 in this matter to be unanbi guous
and shall therefore read it in the context of its plain and
ordi nary neani ng.

As expl ained by Judge Gawt hrop at page 5 of his Menorandum
and Order of January 7, 1997, Exclusion 9 will apply if, at the
time of the subject accident, Janes Curran, Jr. was the owner of
the Mercedes or it was furnished or available for his regul ar
use. We thus now to these issues.

Under the Pennsyl vania Mdtor Vehicle Code, 75 Pa.C S. 8102,
“owner” is defined as “[a] person, other than a |ienholder,
havi ng the property right in or title to a vehicle. The term
i ncl udes a person entitled to the use and possession of a vehicle
subject to a security interest in another person, but excludes a
| essee under a | ease not intended as security.” However, in
Pennsyl vania, a certificate of title is nmerely evidence of
ownership of a notor vehicle--it is not conclusive in and of

itself. Wasilko v. Hone Mutual Casualty Co., 210 Pa. Super. 322,

232 A 2d 60, 61 (1967). Instead, the courts of Pennsylvania | ook

to see who it is that in fact possesses the attributes comonly
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associ ated with ownership. Aetna Casualty & Surety Co. v.

Duncan, 972 F.2d 523, 526 (3rd Cr. 1992). The relevant issue as
to whether the insured was vested with the “el enments of
owner shi p--the use, benefit, possession, control, responsibility
for, and disposition of the autonobile.” 1d., citing Wasilko,
232 A 2d at 62.

| n conmon usage, “furnished” neans “to provide or supply;”
“avai |l abl e means “suitable or ready for use” and “readily
obt ai nabl e, accessible;” and “regul ar” nmeans “usual, normal or

customary.” Federal Kenper |nsurance Co. v. Ward, 679 F. Supp

489, 492 (E.D.Pa. 1988), aff’'d, 860 F.2d 1074 (3rd Cr. 1988).
Pursuant to these definitions, it has been recogni zed that the
test of a regular use exclusion is not use but availability for
use or ownership by a nenber of a group who would be likely to
make their cars available for each other’s use. 1d., at 493,

citing Kiefer v. Nationw de Insurance Co., 7 Pa.D. & C. 3d 293,

298 (1978) and Johnson v. Braunsberg, 51 D. & C. 2d 659 (1970).

In this case, since 1989 the Mercedes 6.9 was titled in the
nane of Caitlin Curran and there is no evidence that the vehicle
was ever titled in the nane of Janes Curran, Jr. The vehicle
was, however, insured in the nanes of Janmes J. Curran, Jr. and
Carolyn Curran and, by his own testinony, it was Janes Curran,
Jr. who paid for the | oan paynents, gasoline, oil, maintenance
and repairs to the vehicle and it was under M. Curran’s
direction that the maintenance on the vehicle was perforned.

(N.T. 9-10, 12-14, 19-25, 40; Curran Dep. Excrpt., Exhibits “J,”
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“O" “P," Q" R “U " “V'; Exhibit P-3). The address at which
the vehicle was titled was Defendant Curran’s and it was al so at
t he behest of Defendant Curran that the car was kept at his
parents’ hone and was utilized to chauffeur his parents,
particularly his father, on a regular basis. (NT. 8, 9-22, 38-
41, 52-55, 61, Curran Dep. Excrpt., Exhibits “I,” *“V' “W,;
Exhibit P-1). Defendant Curran al so kept a set of keys to the
vehicle in his honme and, follow ng the accident, Curran directed
that certain parts be renoved and that the car be kept secure.
(N.T. 9-10, 12-14, 19-20, 40; Curran Dep. Excrpt., Exhibits “Q”
“‘QV “R” ‘U " “V," “X").

The record further reflects that while Curran sel dom drove
the 6.9, he testified that “it was avail able at the house for
whonever needed it.” To operate the car, Curran had only to
wal k up the street and take it out. (Curran Dep. Excrpt.,
Exhibits “P,” “V’). It was not necessary for Curran (or for any
other famly nenber) to obtain Caitlin Curran’s perm ssion to
drive the car. (N T. 19-24; Curran Dep. Excrpt., Exhibits “P,”
“V').

As the foregoing evidence denonstrates, Caitlin Curran had
none of the attributes of ownership to the Mercedes, wth the
exception of the title, while her father, James Curran, Jr. had
virtually all of those attributes. |ndeed, M. Curran had easy
access to and could freely use the vehicle whenever he so chose
and it is clear that he, nore than anyone el se, had

responsibility for the car’s nmai ntenance, repairs and insurance
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and had control over who used the car and when. Likew se, it
appears that it was Defendant Curran who had the ability to
control whether, how, when and where the vehicle could have been
di sposed follow ng the accident. W thus conclude that he was
the de facto owner of the vehicle.

Moreover, while it is obvious that M. Curran sel dom
operated the Mercedes and that he certainly did not “regularly
use” it, it is equally clear that he could have done so had he so
chosen. The 6.9 was thus a “vehicle ...furnished or avail able
for [Curran’s] regular use” within the nmeani ng of Exclusion 9.

Al CHC therefore has no obligation or duty to defend or indemify
Janmes Curran, Jr. in the pending state court actions which arose
out of the May 11, 1992 acci dent.

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the subject nmatter and
the parties to this action pursuant to 28 U.S.C. 881332 and 2201.

2. The “regul ar use” exclusions set forth at Excl usion No.
9 in both AICHC Policy Nos. 204SX20216293PCH and 204SX34157593PCH
are cl ear and unanbi guous.

3. Def endant Janes J. Curran, Jr. is the de facto owner of
the 1979 Mercedes 6.9 sedan which was involved in the accident at
the intersection of State Routes 924 and 329 in East Union
Townshi p, Schuyl kill County, Pennsylvania on May 11, 1992.

4, At or about the tine of the May 11, 1992 accident, the
1979 Mercedes 6.9 sedan was a vehicle which was avail able for

James J. Curran, Jr.’s regul ar use.
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5. Plaintiff has no duty to defend or indemify Janes J.
Curran, Jr. under Policy Nos. 204SX20216293PCH and
204SX34157593PCH with respect to the |awsuit instituted agai nst
himby Frank C. and Margaret WIllianms at No. S-565-94 in the
Court of Common Pleas of Schuylkill County, Pennsylvania or with
respect to any cross-clainms or potential cross-clains arising
t herefrom and/ or brought by any of the co-defendants in that
| awsuit or any other lawsuits arising out of the May 11, 1992
acci dent .

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE AUTOMOBI LE | NSURANCE COVPANY : AViIL ACTI ON
OF HARTFORD, CONNECTI CUT :
VS, © NO. 96- 4473
JAMES J. CURRAN, JR, ET. AL.
ORDER

AND NOW this day of February, 1998, it is
her eby ORDERED and DECREED t hat Judgnent is Entered in Favor of
Plaintiff and agai nst Defendant Janes J. Curran, Jr. and it is
hereby DECLARED t hat no coverage or duty to defend and/or
i ndemmi fy exists under Policy Nos. 204SX20216293PCH and
204SX34157593PCH i ssued by The Autonobile I nsurance Conpany of
Hartford, Connecticut to Janes J. Curran, Jr. for the clains
rai sed agai nst Defendant Curran in the |awsuit now pending in the
Court of Conmon Pleas of Schuylkill County, Pennsylvania at No.
S-565-94 or for any cross-clainms or potential cross-clains
arising therefrom and/ or brought by any of the co-defendants in
that lawsuit or any other lawsuits arising out of the May 11,
1992 acci dent.

| T 1S FURTHER ORDERED t hat the Counter-claimfor Declaratory
Judgnent brought by Defendant Janes J. Curran, Jr. against
Plaintiff is DISM SSED with Prejudice for the reasons set forth
in the precedi ng Deci sion.

BY THE COURT:
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J.

CURTI S JOYNER,

J.



